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It has been a little over a year since the 
Patient Protection and Affordable Care 
Act (PPACA) was enacted.  There are 
varying opinions on what impact health 
care reform has had on the health care 
system.  Some would argue that it has 
improved access to health care but has 
done little to impact the cost of care.  We 
have seen an unprecedented amount of 
agency guidance and we have also seen 
the agencies step back and delay  
enforcing some of the new rules until 
final guidance can be written and 
released.

More than half of all states have 
launched lawsuits challenging the  
constitutionality of the health care 
reforms signed into law by President 
Barack Obama a year ago.

Two Lawsuits Most Likely To 
Reach the Supreme Court

1.  In a lawsuit filed by more than half 
the states and led by Florida, Judge 
Roger Vinson said the requirement that 
individuals buy health insurance is 
unconstitutional. While Vinson said the 
entire law “must be declared void” 
because the requirement is inextricably 
linked to other parts of law, he recently 
put his decision on hold pending appeal. 
He also ordered the Obama  
administration to seek a fast-track review 
of its appeal, which it filed in early 
March. Even with an expedited hearing, 
the case could still be with the 11th 
Circuit for months before a ruling is 
issued.

A U.S. court will hear oral arguments 
on June 8 in a government appeal of a 
federal judge’s ruling that struck down 
President Barack Obama’s landmark 

health care overhaul law as  
unconstitutional. The 11th Circuit Court 
of Appeals in Atlanta said it would hear 
the appeal before a randomly selected 
three-judge panel. The fight over the law 
is expected to reach the Supreme Court.

2. Virginia has asked the Supreme 
Court to hear its challenge to the law,  
trying to speed up a definitive ruling, but 
the Obama administration is pressing for 
the lawsuit to follow the typical appeals 
process. A U.S. appeals court will hear 
oral arguments May 10-13, 2011  
challenging the recent ruling by U.S. 
District Judge Henry Hudson that the 
federal government could not compel a 
person to buy health insurance. In a 
twist, both the federal government and 
the state of Virginia, which filed the suit, 
appealed Hudson’s decision. Virginia 
says the judge erred by not throwing out 
the entire law. Hudson said the penalty 
charged for not having health insurance 
is not a tax, shooting down the federal 
government’s argument that it is  
empowered to levy taxes.

Basis for Legal Action
• The law permits the federal  

government to force people to buy things, 
in this case requiring that all Americans 
purchase health insurance or pay a  
penalty under the “individual mandate.” 
The federal government counters that 
everyone will inevitably pay for  
health care, whether through insurance 
or during an emergency, and that without 
the individual mandate, premiums will 
rise.

• If the courts decide the individual 
mandate is unconstitutional, it is unclear  
if the mandate can be cut away from the 

law while leaving the other requirements 
intact. The individual mandate is how the 
insurance companies will ultimately pay 
for insurance mandates.

• Parts of the U.S. Constitution that 
have come into play are the Commerce 
Clause, the Supremacy Clause, which 
makes federal power supreme to states’ 
power, and the 10th Amendment, which 
leaves to states all powers not explicitly 
granted to the federal government.� n
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ON THE HILL Cont. 
hear from his constituents about their concerns and needs. There is no way any representative 
and/or senator can know every aspect of every issue. So, it is imperative that we, as the  
constituency, get as much information to our legislators as possible, so they can make informed 
decisions on the legislation that will affect our lives.

After this experience, Bob feels that the right Senator is in place and he is very excited for the 
future of employer provided employee benefits in Minnesota. He would like to extend a big thank 
you to the MN Chamber of Commerce for coordinating this event and to Senator Daley’s staff for 
their assistance with this event.� n

Minnesota Legislature Adopts  
Federal Tax Provisions for 2010 only

Legislation enacted March 21, 2011, in Minnesota adopts — for 2010 only — the federal tax 
provisions enacted between March 18 and December 31, 2010, including all of the tax provisions 
contained in the Patient Protection and Affordable Care Act of 2010, effective the same date as the 
federal changes.
As a result:

The value of health insurance benefits provided to employees’ nondependent children younger 
than age 27 is also exempt for Minnesota tax purposes, effective for September 23 through 
December 31, 2010, and the maximum exclusion for employer-provided adoption assistance 
increases to $13,170 for tax year 2010.

What do Minnesota employers need to do for 2010? Nothing. The law specifically states 
employers are not required to issue corrected W-2 forms  due to Minnesota’s adoption of these  
federal tax changes. In addition, employers are not required to amend withholding tax returns.

What do employees need to do for 2010?  Employees who have not yet filed their 2010 
Minnesota Income Tax Return, Form M1, should not add back the value of the now exempt health 
insurance benefits or the additional $1,000 of adoption expenses. 

Employees who have already filed a 2010 Form M1 should not file an amended return. The 
department will make any necessary adjustments and will notify taxpayers of the changes made. 
No further action is required by the taxpayer.

What do employers need to do for 2011? Because Minnesota adopted the federal changes for 
tax year 2010 only, the health care benefits for adult children and adoption expenses over $12,170 
remain taxable for Minnesota purposes for 2011. See “UPDATE March 21, 2011” below.

UPDATE MARCH 21, 2011: The Minnesota legislature has not yet addressed the taxability of 
employer provided health insurance and adoption benefits for 2011.

In the absence of such legislation for the tax year 2011, Minnesota law includes in the definition 
of “wages” for purposes of income tax withholding both the fair market value of insurance benefits 
provided to nondependent adult children of employees and the amount of adoption benefits paid in 
excess of $12,170 per child.

However, until the Minnesota legislature fully addresses adoption of these provisions and all 
other changes to the Internal Revenue Code since March 18, 2010, the Department of Revenue will 
not require employers to withhold taxes from those federally exempt employer provided benefits.

Since employees will be required to include those federally exempt benefits as income on their 
2011 Minnesota income tax returns unless Minnesota law is changed, the Department of Revenue 
encourages employers to share this information with affected employees so the employees can 
decide whether to elect additional withholding if they are concerned about being sufficiently  
withheld. Employees can elect additional Minnesota withholding by completing Form W-4MN, 
Minnesota Employee Withholding Allowances/Exemption Certificate.
Source:  Minnesota Department of Revenue website� n
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Staff News 
Kari Schaller recently joined the 

Benefits Design Group team as an 
Account Representative.   Kari is  
originally from the La Crosse area, 
and graduated from McConnell 
School in Minneapolis with a diploma in Travel & Tourism.  Kari has a vast amount of 
experience working in the customer service area and brings many useful skills to our 
organization through work experience as Director of Sales for an area hotel, a travel 
extension coordinator, Technical Trainer, as well as the area of customer service. We 
know you will enjoy working with Kari! Please note her primary responsibilities will be 
with Service Option 1 clients processing claims for participants and working with 
employers on billing, change of election and enrollment questions. Kari is taking over for 
Deb Weiner in this area as Deb has transferred to our Service Option 2 and Health 
Reimbursement Arrangement (HRA) department. 

Deb’s knowledge in the FSA area will be useful as she works with participants on their 
HRA questions. Deb is taking the place of Melissa Bell who left our organization in 
December to work in employee benefits for an area employer. 

Clients who have questions can feel free to contact Deb Weiner and Kari Schaller as 
you will find them very helpful in answering your questions. � n

Wisconsin Union Rights Law On Hold For 2 Months
Dane County Circuit Judge Maryann Sumi has been considering a lawsuit that claims Republican lawmakers violated the 

state’s opening meetings law when they met to change the bill. The lawsuit filed by Dane County District Attorney Ismael 
Ozanne says the state’s open meetings law requires 24 hours notice of a meeting, but Republicans provided barely two. 
Republican legislative leaders say proper notice was given under Senate rules. 

Sumi heard testimony on April 1, 2011 from people who said they heard about the meeting only minutes before it began. 
They said they arrived to find long lines at the Capitol’s entrances and by the time they reached the room where the meeting 
was held, police wouldn’t allow them in. Rich Judge, chief of staff for Assembly Democratic Leader Peter Barca, testified that 
someone dropped off a petition at Barca’s office the night of the meeting that was signed by nearly 3,000 people who claimed 
they had been denied access. Brian Gleason of Madison testified he reached the Senate parlor, where the committee hearing 
was being held, about 20 minutes before the meeting was scheduled to begin. He found a crowd of about 150 people and a line 
of police standing shoulder to shoulder denying access. 

If the law stands, it would force public employees to pay more for their health care and pension benefits, which amounts to 
an 8 percent pay cut. It also would eliminate their ability to collectively bargain anything except wage increases no higher than 
inflation. 

Republican Gov. Scott Walker has said the law is needed to help schools and local governments deal with cuts in state  
funding he expects to make to address an estimated $3.6 billion shortfall in the next two-year budget. Some districts and local 
governments have argued that they already have agreements in place with their unions for contributions to health care and  
pensions, which means the Governor’s prediction for savings at the local level is not accurate in all cases.

Democrats have said the bill is meant to weaken the public employee unions that have been some of their strongest campaign 
supporters. Its introduction in mid-February set off a month of protests that drew up to 85,000 people to the state Capitol and 
sent Senate Democrats to Illinois to block a vote in that chamber. Republicans eventually got around the Democrats’ boycott 
by removing fiscal provisions from the bill so it could be passed with fewer senators present. 

Sumi gave the attorneys until May 23 to make additional arguments, delaying a decision for nearly two months and possibly 
longer. Even when she does rule, one side or the other is likely to appeal in an effort to get the case to the Wisconsin Supreme 
Court. Two other, separate lawsuits also have been filed, which could further drag out the matter. 

Editor’s Note:  Some of our school district and governmental employer clients have contacted our office in the last month 
with several “what if” questions. These are only applicable if a judge rules that the law is a law.  See a summary of some 
of the frequently asked questions and answers below:

Q/1: 	 If an employee is required to contribute to their health insurance plan, can they do so pre-tax from payroll?
A/1: 	 Yes, as long as a cafeteria plan is in place that permits premiums to be paid with pre-tax dollars and the employee meets 
	 the eligibility definition in the plan.
Q/2:  	 What if we already have a cafeteria plan in place and employees who do not currently participate are now  
	 informed that they will now be required to pay a share of their health premiums, can they pay the premiums with  
	 pre-tax dollars?
A/2:  	 Generally, a change in the contribution amount for health premiums that is already established as a qualified benefit 
	 under the plan would constitute a qualified change in status that allows an eligible employee to change their election/ 
	 enroll mid-plan year.
Q/3:	 Now that the employee must contribute towards their health plan and their pension plan, they cannot afford to  
	 continue putting money into their Medical or Dependent Care Flexible Spending Account (FSA).  Because the  
	 employee can’t afford to contribute to all of the benefits, can they cancel their participation in the Medical or  
	 Dependent Care FSA?
A/3:  	 No.  There are no financial hardship provisions in the cafeteria plan rules.  A change to the required contribution for 
	 health premiums would only allow an employee to increase their contribution to match the required premium share, get  
	 into the plan if they had not been required to contribute to the health plan before, or cancel the health plan coverage  
	 because of the significant increase in cost. 
Q/4:	 Can an employee pay their share of pension contributions pre-tax?
A/4:	 According to Gary Fox at the Wisconsin Retirement System (WRS), employees must make the WRS contributions 
	 post tax.� n

Benefits Design Group, Inc. ON THE HILL
Thursday March 3, 2011, Sue Sieger, CFCI and other members of the Employer 

Council on Flexible Compensation (ECFC) had scheduled visits to Capitol Hill in 
Washington DC to help educate Congress on the importance of tax advantaged 
employee benefit plans.  Sue was able to meet with freshman Senator Ron Johnson 
(R-WI) and his legislative aid.  His office was eager to help preserve flexible spending 
accounts, health reimbursement arrangements and health savings accounts.  She was also 
scheduled to meet with Representative Ron Kind (D-WI) and Representative Paul Ryan 
(R-WI); however, due to a vote on the House floor on the 1099 repeal issue, they were 
unavailable.  She was able to meet with their respective legislative aides to speak on 
behalf of employee benefit plans and to also point out some key legislation that has been 
drafted.  There have been over a dozen bills introduced in either the House or the Senate 
related to account based plans.  Some of the recent federal legislative activity, if enacted, 
would have a significant positive impact on tax advantaged account based plans.  These 
include:  HR 1004 Elimination of Use-it-or Lose-it rules for FSA; S.435 Increase to the 
Dependent Care FSA Cap to $7,500 per year, and S. 312 and H.R. 605 Elimination of 
the 2013 proposed Medical FSA cap and new OTC rules, just to name a few.  Urge your  
representatives to cosponsor these bills!

Wednesday March 16, 2011, Bob Stein had the opportunity, through the ‘MN 
Chamber of Commerce Day at the Capitol’, to meet with his area State Senator, Sen. 
Ted Daley. Bob said, “He was very cordial and interested in the affects of the federal 
PPACA on state health insurance plans and other negatively affected issues that are com-
ing from the enacted law.” Senator Daley is a husband and father so he has a vested 
interest in state health plans and employee benefits of the future. The meeting was a great 
opportunity to discuss employee benefits of the future and the taxability concerns of 
benefits. Senator Daley assured us that he is on the side of the Minnesota brokers, employ-
ers and employees.

Bob said, “I found it very interesting as to what it takes to move legislation at the state 
level. The senators are involved with many committees and meetings regarding  
extremely different issues and concerns.” Senator Daley said it is extremely important to  
� Continued on back page



Certain Health Care Reform Law Requirements Delayed 
The Department of Labor (DOL) has given employers until January 1, 2012, to comply with certain health care reform law  

requirements. One such delay involves a reform provision in which health plan enrollees have to be notified of an urgent care 
coverage decision within 24 hours of receipt by the employer or plan administrator. The current DOL rule requires such notifi-
cations be made within 72 hours so, this is a big adjustment.  

In July, 2010, federal regulators said the 24-hour notification requirement would go into effect January 1, 2011. However,  
technical guidance issued in September, 2010, indicated the DOL was establishing an “enforcement grace period” running until 
July 1, 2011, in which no action would be taken against employers that were working in good faith to comply with the new 
standard by July 1. The latest DOL guidance issued last week extends that grace period to January 1, 2012. 

Another extension to January 1, 2012, applies to the mandate which requires that notices of available internal and external 
claims appeals and review processes be provided in a “culturally and linguistically appropriate manner.” The DOL said the 
delay will enable it to take into account comments it has received on the regulations. The DOL will amend those  
regulations, but gave no indication of what those changes will be. 

Benefits Design Group, Inc will continue to monitor all items pertaining to your FSAs, HRAs and other consumer driven 
health care benefits and will provide information to our employer-clients and participants as soon as it becomes available. � n

IRS Issues W-2 Health Coverage Reporting Guidance 
The IRS has issued Notice 2011-28 on March 29, 2011, providing interim guidance on W-2 reporting 

to employees related to the cost of their employer-sponsored group health plan coverage. A summary of 
the more notable items are as follows:

Reporting on Form W-2. Employers will report the aggregate reportable cost of applicable 
employer-sponsored coverage on Form W-2 in box 12, using code DD. If the employer is not otherwise 
required to issue a Form W-2 for the individual, such as a retiree or other former employee receiving no 
compensation, reporting is not required. The guidance applies beginning with the 2012 tax year (i.e., W-2 forms  
generally issued in January 2013). 

Employers Subject to Reporting. All employers that provide “applicable employer-sponsored coverage” during a calendar 
year are subject to the reporting requirement. Note:  For 2012 Forms W-2 and until the issuance of further guidance, an  
employer is not subject to the reporting requirement for any calendar year if the employer was required to file fewer than 250 
W-2 Forms for the preceding calendar year.

Applicable Employer-Sponsored Coverage. Applicable employer-sponsored coverage is coverage under any group health 
plan (including a self-insured plan) that is excludable from the employee’s gross income under Code Section 106, with certain 
exceptions (e.g., coverage for long-term care or on-site medical clinics).

Aggregate Reportable Cost. The aggregate cost of applicable employer-sponsored coverage includes both the portion of the 
cost paid by the employer and employee, regardless of whether the employee paid for that cost through pre-tax or after-tax 
contributions. With certain exceptions, the cost of coverage under all applicable employer-sponsored coverage must be  
included in the aggregate reportable cost. Aggregate reportable cost does not include amounts contributed to any Health 
Savings Account (HSA) or Archer MSA, and the amount of any salary reduction election to a Health Flexible Spending 
Account (FSA). (Special rules apply where optional employer flex credits are offered under a cafeteria plan.)

Calculating the Cost of Coverage. The notice permits employers to calculate reportable cost using one of three methods: 
(1) the COBRA applicable premium method, (2) the premium charged method (for insured plans), and (3) the modified COBRA 
premium method (for an employer that subsidizes the cost of coverage or determines the cost of coverage for a year by  
applying the cost of coverage in a prior year). An employer is not required to use the same method for every plan, but must use 
the same method with respect to a plan for every employee receiving coverage under that plan. The reportable cost under a plan 
must be determined on a calendar-year basis. 

If the cost for a period changes during the year, the reportable cost must reflect the increase or decrease and if an employee 
changes coverage during the year, the reportable cost must take into account the change in coverage by reflecting the different 
reportable costs for the coverage elected by the employee for different periods.

Transition Relief for Certain Employers and Coverage. Additional transition relief is provided for certain other employers 
and types of coverage. Most notably, an employer is not required to include the cost of coverage under an HRA in 
determining the aggregate reportable cost. And an employer is not required to include the cost of coverage under a dental or 
vision plan if such plan is not integrated into a group health plan that is otherwise subject to the reporting requirement. The IRS 
notes that future guidance may prospectively limit the availability of some or all of this transition relief, but it will not apply 
earlier than January 1 of the calendar year beginning at least six months after it is issued and will not limit the availability of 
the transition relief for the W-2 Form.� n

Health Coverage for Adult Children is NOT Tax Free in All States
The Patient Protection and Affordable Care Act (PPACA) generally requires group health plans that offer dependent coverage 

to extend that coverage to children until age 26. PPACA also amended the federal tax treatment of health coverage provided to 
these adult children, who may or may not be tax dependents.  

Under state law, the tax treatment of health coverage provided to an employee’s adult non-tax dependent children varies, and 
does not always mirror the federal law. If there is no state income tax, then there is no issue. States that do not impose a state 
income tax include Alaska, Florida, Nevada, New Hampshire, South Dakota, Tennessee, Texas, Washington and Wyoming.

While some states always conform with federal tax law, automatically adopting changes made to the Internal Revenue Code, 
others never adopt tax provisions under current federal law, or conform to the federal law as of a particular date. According to 
research done by Sharon Cohen, Esq., Towers Watson, 	 Birgit Anne Waidmann, Esq., PwC for an article published in the 
Employer Council on Flexible Compensation (ECFC) March 2011, Flex Reporter, states that appear not to currently conform 
with the federal tax treatment of coverage provided to nondependent children include Georgia, Hawaii, Indiana and Wisconsin.  
States that do not automatically conform to the IRC and that do not already provide state income tax exclusions for nondepen-
dent children’s health benefits must enact legislation if they wish to update their tax laws to allow the exclusion.In some cases, 
this legislation needs only to update the date of conformance with the IRC to some date after March 23, 2010.  

Since the beginning of this year, Arkansas, Arizona, California, Idaho, Kentucky, Maine, Minnesota, South Carolina, West 
Virginia,  and Virginia all adopted legislation conforming state income tax law with federal income tax law to allow among 
other things the tax exclusion for health coverage on an employees’ adult nondependent children. Some of the actions at the 
state level are retroactive and some are limited to only the 2010 tax year.  For specific information about state income tax 
filing issues for employers and employees, check with your state Department of Revenue.

Keep in mind, that some states maintain dependent eligibility requirements through their insurance laws, which would apply 
to insured plans, but not self-insured plans.  In such states, there may be an age other than 26 through which insured plans must 
provide coverage.

If your state does not conform to federal law automatically and/or has not separately legislated to conform, the employer 
could be required to impute and withhold upon income either for state or federal tax purposes. Generally imputed income will 
be calculated based on the fair market value of coverage. Check with the Department of Revenue in your state to see if they 
provide specific details on how to determine the fair market value of coverage.

Employers in states that do not currently recognize the state tax exclusion for health coverage on an employee’s adult children 
have the additional burden of determining when and if an employee’s child is not a tax dependent and when there is an  
imputed income issue.� n
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National Health Care Reform  - Will COBRA still Exist?� By Sonja L. Kerr

The Patient Protection and Affordable Care Act (PPACA) as amended by the HealthCare and Education Affordability 
Reconciliation Act of 2010 deals with a substantial portion of the American economy and will impact every American in some 
way.  This sweeping law affects the delivery and the administration of group health plans for every employer and employee in 
the country.  Even though this law leaves in place the basic structure of the employer-sponsored health coverage there are many 
employers who have not yet decided if they will continue to offer coverage in 2014. 

A key component of health care reform is that in 2014 everyone will be required to have health care coverage.  This  
coverage can be through the individual marketplace, employer-based coverage or through an insurance exchange. So will there 
still need to be a need for COBRA continuation coverage?  The answer is “yes”, health care reform did not eliminate the 
employer-based system of health care coverage, therefore the law leaves COBRA coverage the way it always has been with no 
changes. For 25 years, COBRA has been a safety net for workers who are faced with challenging life events like divorce, death 
of a spouse or job loss. Although preexisting condition clauses will be eliminated in 2014, the individual market may not be a 
good fit for everyone.

Speculation on another question - will PPACA encourage employers to terminate their health insurance coverage?  There have 
been numerous editorials, articles and debates on this question; however, more than likely employers will increase employee 
premiums rather than terminate coverage.  It may be less expensive to provide health care coverage than to increase employee 
salaries in lieu of health coverage.

Also, beginning in 2014 employers face penalties if the employers fail to offer health coverage but this part of the law may 
also strengthen the case for shifting premium costs to employees by increasing their contribution rather than terminating  health 
care coverage.  Many people who are searching for work or for those that are already in the work force should ask themselves 
“Should I work for a company that offers me a higher salary with no health care benefits or a company that offers health care 
coverage”?  
There may be several reasons why you would choose to work for a company that does offer employees health care coverage:

1.  Paying for individual medical care without insurance coverage can be more expensive for an individual than for an 
employer-sponsored insurance plan.  Insurance companies are able to negotiate discounts with medical providers whereas you 
as an individual typically would not be able to.

2.  Money that is paid directly to hospitals, doctors, etc. is generally not tax deductible unless you qualify to itemize on your 
personal tax return.  If you are paying premiums and qualified medical expenses through a pre-tax plan at work (Flexible 
Spending Arrangement), not only do you pay less in taxes, but so does your employer.

3.  Individual insurance premiums can cost more than coverage under an employer-sponsored plan.  Employer premium rates 
are determined by using the profile of the entire group not just by an individual.  This is the reason group premiums can be less 
expensive than individual coverage. 

So at least for now many employers are waiting to see what 2014 brings before making any changes to their health benefits.  
They will more than likely take a look at how any changes made to their health coverage would affect their recruiting and 
retention of employees. � n

Reference Information: The ECFC Flex Reporter, March, 2011 Volume 15, Number 1.
“Employers undecided on health plan future after 2014”, article by Jerry Geisel, March 10, 2011.
The New York Times, “Health Law Preserves COBRA Plan”, article by Walecia Konrad, April 2, 2010.

At some point during an employee meeting used to explain Flexible 
Spending Accounts (FSA), there is at least one person who raises their hand 
and asks, “What happens to my FSA balance if I don’t use it all”?  For years, 
the response has been, that according to Code Section 125, if you don’t “use it 
you lose it.”  That is usually followed with another question, “So where does my 
money go?”  According to the way most cafeteria plans are set up, any benefit 
surplus that remains as a direct result of employee forfeitures is used to defray 
administrative expenses and costs associated with employees who spend their FSA 
funds and then terminate employment. Under current regulations the employer 
cannot return unused balances to FSA participants, even if it is taxable.  

Employees appreciate the tax benefits of FSAs, but struggle with the  
mandatory use or lose rule.  In their mind, if it is their money coming out of their 
paycheck pre-tax and they don’t use it all, they should be able to get the money back 
somehow. Even though employees are told to be conservative when estimating 
how much they elect in a FSA, sometimes their elections don’t match up with true 
expenses because of things beyond their control. For example, an orthodontist may delay treatment, an expense is no longer 
eligible because of a regulatory interpretation, or their employer changes the health plan they offer and it has a direct impact 
on their out-of-pocket expenses.  Currently these types of scenarios do not constitute a qualifying event to make an election 
change and would likely result in someone losing a portion of their account balance.

For many years benefit professionals and members of the Employer Council on Flexible Compensation (ECFC) have lobbied 
for an end to the FSA use-or-lose rule, which is now the centerpiece of a bipartisan proposal in Congress. Under the proposed 
legislation, known as the “Medical Flexible Spending Account Improvement Act” (H.R. 1004) co-sponsored and introduced 
on March 10, 2011 by U.S. Reps. Charles Boustany (R-La.) and John Larson (D-Conn.), FSA participants would be allowed 
to withdraw and pay taxes on any remaining account balances rather than forfeit those funds to their employer. 

Possible solutions to the use-or-lose rule suggest allowing unused FSA dollars to simply remain in an individual’s FSA to 
meet future health care needs, allow for left over funds to be rolled over into a Health Savings Account (HSA), allowing for 
funds to continue to be available for the purpose they were intended which is to serve both employees and employers and be 
spared the need to pay taxes on excess FSA contributions. Many employers and benefit professionals feel the rule has  
discouraged participation in this program. Over the past few years out-of-pocket costs for families have been increasing. 
Family deductibles for PPO plans rose from $1,034 in 2006 to $1,518 in 2010, and physician office copays went up by over 
10% from 2009 to 2010 alone (Kaiser Family Foundation 2010 Employee Benefits Survey). FSAs have become even more 
important as they can be used by individuals and families to pay for important medical expenses like deductibles, copayments, 
dental work, and other items and services not covered under an employee’s insurance plan.

It is important to realize the rule was originally designed to prevent FSAs from being turned into tax shelters during a time 
when that concern was top of mind at the federal level, but in 2013 the Patient Protection and Affordable Care Act (PPACA) 
will cap the maximum amount employees can set aside in a Medical FSA to $2500. With the limit being set, there is no reason 
to continue use-or-lose as a way to limit tax deferral.

While H.R. 1004 has drawn its share of criticism, the proposal was recently praised by Save Flexible Spending Plans, a 
national grassroots advocacy campaign sponsored by the Employers Council on Flexible Compensation a lobbying firm that 
Benefits Design Group, Inc. actively supports. 

Reps. Boustany and Larson recently noted in a letter that more than “85% of large employers offer FSAs, but only 20% to 
22 % of eligible employees enroll. The principal reason for not enrolling, or for underfunding accounts is fear of the use-or-lose 
provision.” They also stressed that one quarter of participants forfeit some of their FSA funds each year.

Please reach out to your Congress person and urge them to cosponsor the Medical Flexible Spending Account Improvement  
Act, to eliminate the use-or-lose provision, enhance the ability of consumers to make prudent health care choices for  
out-of-pocket expenses, and make health care more affordable for American families.  � n

  Don’t forget www.Savemyflexplan.org 

This web site has a tremendous amount of information about the importance of FSAs to working families and the way you 
can communicate with Congress!  FSA participants can upload their story about why flex plans are so important to them.  
At a time when health care costs continue to rise, FSAs and HRAs remain a way that MILLIONS of Americans can manage 
their costs because of the tax benefits available through these programs.  Join the more than 100,000 who have already sent 
emails to their Congressional Representatives from this site to date.  � nFSA

H.R. 1004, The Medical FSA Improvement Act 
Referred To The Ways & Means Committee

Current Trends in Employee BenefitsCurrent Trends in Employee Benefits



© April 2011 Benefits Design Group, Inc.© April 2011 Benefits Design Group, Inc.

National Health Care Reform  - Will COBRA still Exist?� By Sonja L. Kerr

The Patient Protection and Affordable Care Act (PPACA) as amended by the HealthCare and Education Affordability 
Reconciliation Act of 2010 deals with a substantial portion of the American economy and will impact every American in some 
way.  This sweeping law affects the delivery and the administration of group health plans for every employer and employee in 
the country.  Even though this law leaves in place the basic structure of the employer-sponsored health coverage there are many 
employers who have not yet decided if they will continue to offer coverage in 2014. 

A key component of health care reform is that in 2014 everyone will be required to have health care coverage.  This  
coverage can be through the individual marketplace, employer-based coverage or through an insurance exchange. So will there 
still need to be a need for COBRA continuation coverage?  The answer is “yes”, health care reform did not eliminate the 
employer-based system of health care coverage, therefore the law leaves COBRA coverage the way it always has been with no 
changes. For 25 years, COBRA has been a safety net for workers who are faced with challenging life events like divorce, death 
of a spouse or job loss. Although preexisting condition clauses will be eliminated in 2014, the individual market may not be a 
good fit for everyone.

Speculation on another question - will PPACA encourage employers to terminate their health insurance coverage?  There have 
been numerous editorials, articles and debates on this question; however, more than likely employers will increase employee 
premiums rather than terminate coverage.  It may be less expensive to provide health care coverage than to increase employee 
salaries in lieu of health coverage.

Also, beginning in 2014 employers face penalties if the employers fail to offer health coverage but this part of the law may 
also strengthen the case for shifting premium costs to employees by increasing their contribution rather than terminating  health 
care coverage.  Many people who are searching for work or for those that are already in the work force should ask themselves 
“Should I work for a company that offers me a higher salary with no health care benefits or a company that offers health care 
coverage”?  
There may be several reasons why you would choose to work for a company that does offer employees health care coverage:

1.  Paying for individual medical care without insurance coverage can be more expensive for an individual than for an 
employer-sponsored insurance plan.  Insurance companies are able to negotiate discounts with medical providers whereas you 
as an individual typically would not be able to.

2.  Money that is paid directly to hospitals, doctors, etc. is generally not tax deductible unless you qualify to itemize on your 
personal tax return.  If you are paying premiums and qualified medical expenses through a pre-tax plan at work (Flexible 
Spending Arrangement), not only do you pay less in taxes, but so does your employer.

3.  Individual insurance premiums can cost more than coverage under an employer-sponsored plan.  Employer premium rates 
are determined by using the profile of the entire group not just by an individual.  This is the reason group premiums can be less 
expensive than individual coverage. 

So at least for now many employers are waiting to see what 2014 brings before making any changes to their health benefits.  
They will more than likely take a look at how any changes made to their health coverage would affect their recruiting and 
retention of employees. � n

Reference Information: The ECFC Flex Reporter, March, 2011 Volume 15, Number 1.
“Employers undecided on health plan future after 2014”, article by Jerry Geisel, March 10, 2011.
The New York Times, “Health Law Preserves COBRA Plan”, article by Walecia Konrad, April 2, 2010.

At some point during an employee meeting used to explain Flexible 
Spending Accounts (FSA), there is at least one person who raises their hand 
and asks, “What happens to my FSA balance if I don’t use it all”?  For years, 
the response has been, that according to Code Section 125, if you don’t “use it 
you lose it.”  That is usually followed with another question, “So where does my 
money go?”  According to the way most cafeteria plans are set up, any benefit 
surplus that remains as a direct result of employee forfeitures is used to defray 
administrative expenses and costs associated with employees who spend their FSA 
funds and then terminate employment. Under current regulations the employer 
cannot return unused balances to FSA participants, even if it is taxable.  

Employees appreciate the tax benefits of FSAs, but struggle with the  
mandatory use or lose rule.  In their mind, if it is their money coming out of their 
paycheck pre-tax and they don’t use it all, they should be able to get the money back 
somehow. Even though employees are told to be conservative when estimating 
how much they elect in a FSA, sometimes their elections don’t match up with true 
expenses because of things beyond their control. For example, an orthodontist may delay treatment, an expense is no longer 
eligible because of a regulatory interpretation, or their employer changes the health plan they offer and it has a direct impact 
on their out-of-pocket expenses.  Currently these types of scenarios do not constitute a qualifying event to make an election 
change and would likely result in someone losing a portion of their account balance.

For many years benefit professionals and members of the Employer Council on Flexible Compensation (ECFC) have lobbied 
for an end to the FSA use-or-lose rule, which is now the centerpiece of a bipartisan proposal in Congress. Under the proposed 
legislation, known as the “Medical Flexible Spending Account Improvement Act” (H.R. 1004) co-sponsored and introduced 
on March 10, 2011 by U.S. Reps. Charles Boustany (R-La.) and John Larson (D-Conn.), FSA participants would be allowed 
to withdraw and pay taxes on any remaining account balances rather than forfeit those funds to their employer. 

Possible solutions to the use-or-lose rule suggest allowing unused FSA dollars to simply remain in an individual’s FSA to 
meet future health care needs, allow for left over funds to be rolled over into a Health Savings Account (HSA), allowing for 
funds to continue to be available for the purpose they were intended which is to serve both employees and employers and be 
spared the need to pay taxes on excess FSA contributions. Many employers and benefit professionals feel the rule has  
discouraged participation in this program. Over the past few years out-of-pocket costs for families have been increasing. 
Family deductibles for PPO plans rose from $1,034 in 2006 to $1,518 in 2010, and physician office copays went up by over 
10% from 2009 to 2010 alone (Kaiser Family Foundation 2010 Employee Benefits Survey). FSAs have become even more 
important as they can be used by individuals and families to pay for important medical expenses like deductibles, copayments, 
dental work, and other items and services not covered under an employee’s insurance plan.

It is important to realize the rule was originally designed to prevent FSAs from being turned into tax shelters during a time 
when that concern was top of mind at the federal level, but in 2013 the Patient Protection and Affordable Care Act (PPACA) 
will cap the maximum amount employees can set aside in a Medical FSA to $2500. With the limit being set, there is no reason 
to continue use-or-lose as a way to limit tax deferral.

While H.R. 1004 has drawn its share of criticism, the proposal was recently praised by Save Flexible Spending Plans, a 
national grassroots advocacy campaign sponsored by the Employers Council on Flexible Compensation a lobbying firm that 
Benefits Design Group, Inc. actively supports. 

Reps. Boustany and Larson recently noted in a letter that more than “85% of large employers offer FSAs, but only 20% to 
22 % of eligible employees enroll. The principal reason for not enrolling, or for underfunding accounts is fear of the use-or-lose 
provision.” They also stressed that one quarter of participants forfeit some of their FSA funds each year.

Please reach out to your Congress person and urge them to cosponsor the Medical Flexible Spending Account Improvement  
Act, to eliminate the use-or-lose provision, enhance the ability of consumers to make prudent health care choices for  
out-of-pocket expenses, and make health care more affordable for American families.  � n

  Don’t forget www.Savemyflexplan.org 

This web site has a tremendous amount of information about the importance of FSAs to working families and the way you 
can communicate with Congress!  FSA participants can upload their story about why flex plans are so important to them.  
At a time when health care costs continue to rise, FSAs and HRAs remain a way that MILLIONS of Americans can manage 
their costs because of the tax benefits available through these programs.  Join the more than 100,000 who have already sent 
emails to their Congressional Representatives from this site to date.  � nFSA
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Certain Health Care Reform Law Requirements Delayed 
The Department of Labor (DOL) has given employers until January 1, 2012, to comply with certain health care reform law  

requirements. One such delay involves a reform provision in which health plan enrollees have to be notified of an urgent care 
coverage decision within 24 hours of receipt by the employer or plan administrator. The current DOL rule requires such notifi-
cations be made within 72 hours so, this is a big adjustment.  

In July, 2010, federal regulators said the 24-hour notification requirement would go into effect January 1, 2011. However,  
technical guidance issued in September, 2010, indicated the DOL was establishing an “enforcement grace period” running until 
July 1, 2011, in which no action would be taken against employers that were working in good faith to comply with the new 
standard by July 1. The latest DOL guidance issued last week extends that grace period to January 1, 2012. 

Another extension to January 1, 2012, applies to the mandate which requires that notices of available internal and external 
claims appeals and review processes be provided in a “culturally and linguistically appropriate manner.” The DOL said the 
delay will enable it to take into account comments it has received on the regulations. The DOL will amend those  
regulations, but gave no indication of what those changes will be. 

Benefits Design Group, Inc will continue to monitor all items pertaining to your FSAs, HRAs and other consumer driven 
health care benefits and will provide information to our employer-clients and participants as soon as it becomes available. � n

IRS Issues W-2 Health Coverage Reporting Guidance 
The IRS has issued Notice 2011-28 on March 29, 2011, providing interim guidance on W-2 reporting 

to employees related to the cost of their employer-sponsored group health plan coverage. A summary of 
the more notable items are as follows:

Reporting on Form W-2. Employers will report the aggregate reportable cost of applicable 
employer-sponsored coverage on Form W-2 in box 12, using code DD. If the employer is not otherwise 
required to issue a Form W-2 for the individual, such as a retiree or other former employee receiving no 
compensation, reporting is not required. The guidance applies beginning with the 2012 tax year (i.e., W-2 forms  
generally issued in January 2013). 

Employers Subject to Reporting. All employers that provide “applicable employer-sponsored coverage” during a calendar 
year are subject to the reporting requirement. Note:  For 2012 Forms W-2 and until the issuance of further guidance, an  
employer is not subject to the reporting requirement for any calendar year if the employer was required to file fewer than 250 
W-2 Forms for the preceding calendar year.

Applicable Employer-Sponsored Coverage. Applicable employer-sponsored coverage is coverage under any group health 
plan (including a self-insured plan) that is excludable from the employee’s gross income under Code Section 106, with certain 
exceptions (e.g., coverage for long-term care or on-site medical clinics).

Aggregate Reportable Cost. The aggregate cost of applicable employer-sponsored coverage includes both the portion of the 
cost paid by the employer and employee, regardless of whether the employee paid for that cost through pre-tax or after-tax 
contributions. With certain exceptions, the cost of coverage under all applicable employer-sponsored coverage must be  
included in the aggregate reportable cost. Aggregate reportable cost does not include amounts contributed to any Health 
Savings Account (HSA) or Archer MSA, and the amount of any salary reduction election to a Health Flexible Spending 
Account (FSA). (Special rules apply where optional employer flex credits are offered under a cafeteria plan.)

Calculating the Cost of Coverage. The notice permits employers to calculate reportable cost using one of three methods: 
(1) the COBRA applicable premium method, (2) the premium charged method (for insured plans), and (3) the modified COBRA 
premium method (for an employer that subsidizes the cost of coverage or determines the cost of coverage for a year by  
applying the cost of coverage in a prior year). An employer is not required to use the same method for every plan, but must use 
the same method with respect to a plan for every employee receiving coverage under that plan. The reportable cost under a plan 
must be determined on a calendar-year basis. 

If the cost for a period changes during the year, the reportable cost must reflect the increase or decrease and if an employee 
changes coverage during the year, the reportable cost must take into account the change in coverage by reflecting the different 
reportable costs for the coverage elected by the employee for different periods.

Transition Relief for Certain Employers and Coverage. Additional transition relief is provided for certain other employers 
and types of coverage. Most notably, an employer is not required to include the cost of coverage under an HRA in 
determining the aggregate reportable cost. And an employer is not required to include the cost of coverage under a dental or 
vision plan if such plan is not integrated into a group health plan that is otherwise subject to the reporting requirement. The IRS 
notes that future guidance may prospectively limit the availability of some or all of this transition relief, but it will not apply 
earlier than January 1 of the calendar year beginning at least six months after it is issued and will not limit the availability of 
the transition relief for the W-2 Form.� n

Health Coverage for Adult Children is NOT Tax Free in All States
The Patient Protection and Affordable Care Act (PPACA) generally requires group health plans that offer dependent coverage 

to extend that coverage to children until age 26. PPACA also amended the federal tax treatment of health coverage provided to 
these adult children, who may or may not be tax dependents.  

Under state law, the tax treatment of health coverage provided to an employee’s adult non-tax dependent children varies, and 
does not always mirror the federal law. If there is no state income tax, then there is no issue. States that do not impose a state 
income tax include Alaska, Florida, Nevada, New Hampshire, South Dakota, Tennessee, Texas, Washington and Wyoming.

While some states always conform with federal tax law, automatically adopting changes made to the Internal Revenue Code, 
others never adopt tax provisions under current federal law, or conform to the federal law as of a particular date. According to 
research done by Sharon Cohen, Esq., Towers Watson, 	 Birgit Anne Waidmann, Esq., PwC for an article published in the 
Employer Council on Flexible Compensation (ECFC) March 2011, Flex Reporter, states that appear not to currently conform 
with the federal tax treatment of coverage provided to nondependent children include Georgia, Hawaii, Indiana and Wisconsin.  
States that do not automatically conform to the IRC and that do not already provide state income tax exclusions for nondepen-
dent children’s health benefits must enact legislation if they wish to update their tax laws to allow the exclusion.In some cases, 
this legislation needs only to update the date of conformance with the IRC to some date after March 23, 2010.  

Since the beginning of this year, Arkansas, Arizona, California, Idaho, Kentucky, Maine, Minnesota, South Carolina, West 
Virginia,  and Virginia all adopted legislation conforming state income tax law with federal income tax law to allow among 
other things the tax exclusion for health coverage on an employees’ adult nondependent children. Some of the actions at the 
state level are retroactive and some are limited to only the 2010 tax year.  For specific information about state income tax 
filing issues for employers and employees, check with your state Department of Revenue.

Keep in mind, that some states maintain dependent eligibility requirements through their insurance laws, which would apply 
to insured plans, but not self-insured plans.  In such states, there may be an age other than 26 through which insured plans must 
provide coverage.

If your state does not conform to federal law automatically and/or has not separately legislated to conform, the employer 
could be required to impute and withhold upon income either for state or federal tax purposes. Generally imputed income will 
be calculated based on the fair market value of coverage. Check with the Department of Revenue in your state to see if they 
provide specific details on how to determine the fair market value of coverage.

Employers in states that do not currently recognize the state tax exclusion for health coverage on an employee’s adult children 
have the additional burden of determining when and if an employee’s child is not a tax dependent and when there is an  
imputed income issue.� n
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